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IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE, 
SONITPUR AT TEZPUR 

 
 
PRESENT : SRI D. Ullah, 
   ADDITIONAL DISTRICT JUDGE, 
   SONITPUR, TEZPUR 

 
 

TITLE SUIT (N) NO. 109 of  2013 
 
 
 

Sri Kishor Sarma  
S/o Sri Prabodh Sarma 
Village : Chandmari, Ward No.19 
PS : Tezpur 
Dist- Sonitpur.                    ……….. Petitioner 

 
-VERSUS- 

 
Sri Smti Chandana Sarma 
D/o Sri Dharmeswar Sarma 

      Vill : Baraholia, Ward No.7 
      Under Tezpur P.S. 
      Dist. Sonitpur.   

                                ………….. Respondent.  
 

 
 

A P P E A R A N C E 
 

For the Petitioner  :  Sri P. Dutta, Advocate. 
 
For the Respondent            :  Sri N. Sarmah, Advocate.  
  
 
  Date of argument : 12-09-2017, 20-1-2018. 
        
 
  Date of judgement : 20-01-2018. 
 
  

J U D G E M E N T 
 

 
1.      This title suit arises out of petition filed by petitioner Sri Kishor 

Sarma under Section 12(1)(b) of the Hindu Marriage Act, 1955 seeking decree 

for annulment of marriage stated to be solemnized under Hindu Marriage Act, 

1955 between the petitioner and the respondent on 19-02-2013. 



P a g e  | 2 

 

 

  

The case of the petitioner is as follows : 

2.                The marriage between the petitioner and the respondent was 

solemnized according to Hindu rites and customs on 19-02-2013 at parental 

house of the respondent at Baraholia, Tezpur. At that time the petitioner 

was posted in Silapathar in Dhemaji district and prior to marriage the 

petitioner met the respondent three times only for few minutes and during 

that time the petitioner could not properly understand the respondent on 

certain occasion she talked too much and certain times the respondent 

talked less. There is no linked in her talking.  

3.             On the night of “phula sharjya” the respondent behaved 

peculiarly. When the petitioner proceeded towards the respondent for 

performing sexual acts and the respondent used to repeal the same and 

the petitioner could not satisfactorily accomplish sexual intercourse.    

4.            After the marriage the petitioner found the behaviour of the 

respondent is totally strange. On being enquired the respondent told him 

that she could not sleep and then the respondent told him that she needs 

medication for normalization but the petitioner refused to divulge her illness. 

Thereafter the petitioner joined his service at Silapathar. On 12-4-2013 

when he came back home due to Bihu holiday he found the respondent 

became hyper active and on one occasion she went to attack the petitioner 

and threatened to commit suicide. The respondent, after taking breakfast, 

used to go out without prior permission of the parents of the petitioner and 

used to roam in the street and purchased goods on credit from nearby 

shop. When the parents of the petitioner asked her not to do this, she 

scolded them in filthy language. On 27-4-13 the respondent without 

informing the parents of the petitioner left her matrimonial home. On being 

enquired, mother of the respondent informed the parents of the petitioner 

that respondent is very much sick and she needs medical care and 

attention. On 30-4-2013 the respondent returned to her matrimonial house 

in the morning and immediately left again and began to behave abnormally 

like at first making laugh and then started to cry and threatened every one 

with dire consequences. On being informed mother of the respondent came 

immediately and took the respondent to her room. After half an hour both 

of them came out. On being enquired the respondent told the family 
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members of the petitioner that she was under treatment of doctor of 

LGBRIMH, Tezpur for last eight years. The mother of the respondent 

informed the parents of the petitioner that due to non-taking of medicine 

regularly her condition deteriorated. The mother of the respondent also 

informed the petitioner that the respondent was a person of unsound mind 

having suffered from affective disorder and under treatment of Dr. Kangkan 

Pathak of LGBRIMH, Tezpur for last eight years.  The petitioner asked for 

the medical file of respondent but the parent‟s of the respondent refused to 

hand over the same. It is further stated that the marriage between the 

petitioner and the respondent is void as the consent of the petitioner was 

obtained fraudulently by the respondent wilfully and intentionally 

suppressing the illness of the respondent.  

5.                 The respondent was admitted at LGBRIMH, Tezpur from the 

third week of May for a period of one month as indoor patient. It is further 

stated that father of the respondent is also a mentally unsound person and 

she is at present under treatment of LGBRIMH, Tezpur. The marriage 

between the petitioner and the respondent dated 19-2-2013  happens to be 

nullity and the said marriage is necessary to be declared as void otherwise 

life of the petitioner will be jeopardized.       

6.               The respondent filed written objection stating that the petition filed 

by the petitioner is not maintainable in as much as the respondent was or is 

neither a person of unsound mind or not had been suffering from mental 

disorder of any kind as per medical science. There is no cause or reason to 

file the instant application for declaration of marriage between the parties as 

null and void under fact and equity. Prior to the marriage, as result of 

negotiation, the petitioner used to visit frequently to the house of the 

respondent and both used to go for outing and the petitioner used to leave 

her at her parental home with the consent of respondent and her parents 

and hence it is not admitted that prior to marriage the petitioner met the 

respondent three times only for few minutes only. It is also not admitted 

that during those time the petitioner could not properly understand the 

respondent on certain occasion and that she talked too much and certain 

time she talked less and there was no link in her talking.  She also denied 

that the respondent called the petitioner over phone on some occasions at 

12 O‟clock midnight.  It is further stated that on 11-12-12 both the parties 
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went to visit Kaziranga National Park with permission from the parents of 

the respondent and on 13-1-2013 the petitioner came to the house of the 

respondent and took dinner on the night of “uruka”. The respondent also 

denied that after the marriage the petitioner found the behaviour of the 

respondent totally strange and when enquired the respondent told that she 

could not sleep and needed medication for normalization and when the 

petitioner asked if she sick, she refused to divulge her illness. She also 

denied that when the petitioner was posted in Silapathar she made phone 

call during his office hours and disturbing him and when the petitioner 

asked her not to disturb him in office hours, she replied hell with his office 

and leave the job. On the contrary she stated that the petitioner came to 

Tezpur in the month of March, 2003 and both the parties went together to 

Nameri for holiday and enjoyed the companies of each other as normal 

married couple. It is further stated that the respondent never behaved high 

per actively  and never attacked the petitioner and never threatened to 

commit suicide as alleged. She also denied that after taking breakfast she 

used to go out without prior permission of the parents of the petitioner and 

used to roam in the street and went to nearby shop and purchased goods 

on credit and when the parents of the petitioner asked her not to do these 

kind of things, the respondent scolded them in filthy language. She also 

denied that on 27-4-13 the respondent without informing the parents of the 

petitioner left her matrimonial home and on being enquired by the parents 

of the petitioner the mother of the respondent told that she is very much 

sick and needed medical care. She also denied that on 30-4-13 the 

respondent returned to her matrimonial home in the morning and began to 

behave abnormally that at first she began to laugh and then started to cry 

and threatened everyone with dire consequences.  

7.                  The respondent also denied that on being informed mother of 

the respondent immediately came to the petitioner‟s resident and took the 

respondent to her room and locked the door and after half an hour both of 

them came out and the respondent told that now she was alright since she 

had taken medicine. When the family members enquired what short of 

medicine she had taken, the respondent herself had admitted that she was 

under treatment of doctor of LGBRIMH, Tezpur for last eight years. She 

further denied that mother of the respondent informed the petitioner that 
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respondent was a person of unsound mind having suffered from affective 

disorder and under treatment of Dr. Kangkan Pathak of LGBRIMH, Tezpur 

for last eight years and it was also informed that during the time of HS 

student the respondent became mental patient and when the petitioner 

asked the medical file, the parents of the respondent refused to hand over 

the same and informed the registration No. of LGBRIMH, Tezpur as 

No.4810/2005 and on many occasion the respondent was admitted to 

LGBRIMH, Tezpur as indoor patient due to her insanity and illness.  The 

respondent also denied that on 10-5-13 father of the petitioner and mother 

of the respondent made an agreement where mother of the respondent 

admitted mental illness of the respondent rather she stated that parents of 

the petitioner forcibly took signatures of mother of the respondent on blank 

stamp paper and on some blank papers by perpetrating fraud and coercion.  

 8.               The respondent further denied that she was taking medical 

treatment and even admitted in LGBRIMH, Tezpur due to recurring attack of 

insanity and unsoundness of her mind prior to her marriage and that said 

illness was not disclosed to the petitioner. She further denied that due to 

mental illness the respondent was disqualified from taking the marital 

responsibilities and incapable to undertake married life.  She further stated 

that she was not a person of unsound mind and was not incapable of giving 

a valid consent to the marriage in consequences of purported unsoundness 

of her mind and that though capable of giving a valid consent she had not 

being suffering from mental disorder of such a kind or to such an extent as 

to unfit for marriage U/s.5(II)  read with Section 12(1)(b) of the Hindu 

Marriage Act. Hence the marriage between the parties was neither void nor 

voidable under law.  

 9.       The respondent further denied that she was admitted to 

LGBRIMH, Tezpur from the third week of May for a period of one month as 

indoor patient and father of the respondent was also a mentally unsound 

person and he is at present under treatment of LGBRIMH, Tezpur.  

 10.          The respondent further stated that she has been serving as 

Endoscopy  Assistant and cashier in EMM Hospital and Research Centre, 

Tezpur since September, 2013 till date to the satisfaction of all concerned. 

She is highly educated person having passed MBA Examination in June, 

2011 and has been serving satisfactorily.   
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11.                  The respondent further denied that cause of action arose on 

and from 19-2-13, 30-4-13 and 10-5-13.  The petitioner has filed the instant 

application without any cause or reason to malign the respondent and her 

family members and the petitioner has no ground to declare the marriage as 

nullity.  

    

12.             From the pleadings, the following issues were planed:  

(i) Whether the respondent was incapable of giving consent for 

marriage with the petitioner, in consequence of unsoundness 

of mind ? 

(ii) Whether the respondent was, at the time of giving consent 

for marriage or at the time of marriage, suffering from mental 

disorder of such a kind or to such an extent as to be unfit for 

marriage U/s.5(ii)(a) read with Sec.12(1)(b) of the Hindu 

Marriage Act ? 

(iii) Whether the consent of the petitioner to marriage was 

obtained by plying fraud upon the petitioner by the 

respondent ? 

(iv) Whether the petitioner is entitled to decree of annulment 

of marriage, as prayed for ? 

(v) To what  relief/reliefs, if any, the parties are entitled ? 

 

13.                   I have gone through the pleadings and materials on 

record and also heard argument of both the sides.  The petitioner 

has adduced evidence of 4 (four) witnesses in the form of PW1 to 

PW4. The respondent has also adduced her evidence as DW1. 

Evidence 

14.                   PW1 Kishor Sarmah in his evidence stated that he has 

been working as L. D. Assistant in the 12th  Assam Police Battalion, 

Jamugurihat. His marriage with the opposite party was solemniz3ed 

on 19-2-2013 as per Hindu rites. He met the opposite party for a little 

while prior to their marriage and when he met her the opposite party 

talked to much and sometimes talked less and there was irrelevant 

talk. On the date of “phula shajya” the respondent behaved peculiarly 
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and the petitioner could not satisfactorily accomplish sexual 

intercourse. After the marriage the behaviour of the respondent 

found totally strange and on being enquired by him, the respondent 

told that she is unwell and need medication but when he asked about 

his illness, she did not reply. After few days he joined in his service at 

Silapathar. During office hour the opposite party called him over 

phone and disturbed him. When he asked the respondent not to call 

during office hour, she became furious and abused him. On 12-4-

2013 he came to his house during Bihu holiday and found that 

behaviour of the respondent became bad to worst and even she tried 

to assault him and also threatened to commit suicide. After few days 

he again went to Silapathar. Then the respondent misbehaved his 

parents. The respondent after taking breakfast used to go out 

without prior permission of the parents of the petitioner and used to 

roam in the street and the nearby shop and purchased goods on 

credit. When his parents not to do these acts, the respondent abused 

his parents. On 27-4-13 the respondent left her matrimonial home 

without informing the parents of the petitioner. On being enquired by 

his parents, the mother of the respondent informed that the 

respondent was very much sick and she would be back after medical 

treatment. On 30-4-13 in the morning the respondent came back to 

his house and after few minutes she left his house. In the evening 

she again came back and started to behave abnormally. Then his 

father informed his brother-in-law Dip Bharali who informed the 

mother of the respondent about the occurrence. After sometime 

mother of the respondent came to his house and took the 

respondent to a room. After few minutes they came out from the 

room and stated before his parents and brother-in-law that she is 

alright now as she took medicine and further stated that the 

respondent has been under treatment of LGBRIMH, Tezpur since last 

eight years. The mother of the respondent further stated that the 

situation arose as the respondent did not take medicine. Thereafter, 

the mother of the respondent took her to their house. On being 

enquired by him, the mother of the respondent told him that the 

respondent is mentally ill and she has been under treatment of Dr. 
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Kankan Pathak of  LGBRIMH, Tezpur since last eight years. Then he 

asked the documents in respect of treatment of the respondent but 

mother of the respondent did not give the said documents. She only 

gave the registration No.4810/2005 to him and told him that she was 

treated as indoor patient for several times. He further stated that on 

10-5-13 there was an agreement between his father and mother of 

the respondent wherein the mother of the respondent admitted that 

the respondent is a mentally ill woman. He has proved the said 

agreement as Ext.1 wherein Ext.1(1), 1(2), 1(3) are the signatures of 

Smti Rita Sarmah, the mother of the respondent and Ext.1(4), 1(5), 

1(6) are the signature of his father Sri Prabodh Chandra Sarmah. He 

has also proved the signature of Naba Kr. Sarmah, Mukul Kumar 

Bhattacharjya, Dilip Kumar Nath and Hiren Mahanta  as  witness in 

the Ext.1 as Ext.1(7), Ext.1(8), Ext.1(9) and Ext.1(10) respectively. 

The said agreement was executed before notary vide serial 

No.6752/2013 dated 10-5-2013. He further stated that though an 

RTI was filed before LGBRIMH, Tezpur in respect of health condition 

of the respondent but the Public Information Officer of LGBRIMH, 

Tezpur informed that it is not possible to furnish information 

regarding health of mentally ill patient as same is confidential. He has 

proved the reply of Public Information Officer to Advocate Pranjyoti 

Saikia as Ext.2. He has further stated that the respondent was under-

going treatment as mentally ill person but she did not disclosed the 

said fact to the petitioner and hence it is not possible on the part of 

the petitioner to lead a normal life with the respondent. The 

respondent was treated as indoor patient in the month of May, 2013 

for one month.  

15.                      In his cross examination he has stated that the 

respondent was known to hi since before their marriage and 

thereafter the marriage was arranged by their family members and 

then they entered into social marriage. She went to the house of his 

wife twice before their marriage. He denied the defence suggestion 

that he entered into sexual intercourse with his wife at Kaziranga. He 

further stated that till the time of Bihu, i.e. April, 2013 he did not find 

any unnatural behaviour of the respondent except that she used to 
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talk a lot. The respondent had informed him that she had completed 

her MBA from Delhi and after her graduation from Assam. He further 

stated that Ext.1 is in context of divorce in between him and the 

respondent. He denied the defence suggestion that they often used 

to demand dowry from the respondent and harassed her.  He never 

took the respondent to any doctor till 30-4-14 and no such occasion 

had arisen for which he would have got an indication that he needed 

to take the respondent to the doctor. He further stated that the 

respondent is working at Potential Coaching Medical and Engineering 

of Bansal Group at Tezpur as Counsellor. 

16.                    PW2 Sri Prabodh Chandra Sarmah in his evidence 

stated that the marriage between his son Kishor Sarmah and 

respondent Chandana Sarmah was solemnizedon 19-2-13 as per 

Hindu rites. After the marriage his son Kishor Sarmah went to his 

place of work at Silapathar. During that period he saw his daughter-

in-law in excited state. She also misbehaved him and his wife. The 

respondent also roaming hither and thither without his permission 

and purchased articles from shops on credit. When he and his wife 

asked the respondent not to do such an act she rebuked them. Then 

they informed the matter to his son, the petitioner. On 27-4-13 the 

respondent left their house without informing them. Then they 

enquired about her from her mother. The mother of the respondent 

told him that the respondent was ill and she would be sent back after 

treatment by doctor. On 30-4-13 in the morning the respondent 

came to his house and after few minutes she left his house. In the 

evening she again came back and started rude behaviour. Then he 

informed his son-in-law and other neighbouring people. Then his 

son-in-law informed the mother of the respondent. Mother of the 

respondent came to his house and took the respondent to a room. 

After few minutes she came out from the room and told before his 

wife, son-in-law and other people that the respondent was already 

after taking medicine and she was under-going treatment at 

LGBRIMH, Tezpur since last eight years. Then he informed his son, 

the petitioner. His son made contact with the mother of the 

respondent who told him that the respondent was under-going 
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treatment of Dr. Kankan Pathak since last eight years. He further 

stated that on 10-5-13 an agreement was executed by him and 

mother of the respondent wherein the mother of the respondent 

admitted that the respondent is a mentally ill woman. He has proved 

the said agreement as Ext.A and Ext.A(4), 1(5) and A(6) are his 

signatures.  

17.                   In his cross examination he has stated that the 

petitioner and the respondent did not know each other before 

marriage and the respondent and the petitioner had not visited with 

each other before the marriage. When he visited the house of the 

respondent for the marriage talk, he did not detect any unnatural 

behaviour of the respondent. His son after marriage left for 

Silapathar, his place of duty, after 6-7 days of marriage in February, 

2013 and during the period of stay of his son in their house after 

marriage they did not see any unnatural behaviour of the 

respondent. When the petitioner went to Silapathar he had left the 

respondent in her mother‟s house. He further stated that when his 

son returned from Silapathar in the end of March, 2013, the 

petitioner and the respondent went to roam about at Dhekiajuli and 

Nagaon and then too he had not seen any unnatural behaviour of the 

respondent. His son came back before Bihu in April, 2013 and all of 

them went to the house of the respondent‟s mother on the occasion 

of Bihu and they too came to their house for Bihu. His son went back 

to Silapathar on 21-4-13 and till that date no unnatural behaviour of 

the respondent was seen by him.  He further stated that during the 

period the respondent resided in their house, no such circumstances 

arose so as to make them to take the respondent to doctor and so 

they did not take the respondent to doctor.  

18.    PW3 Sri Deep Bharali in his evidence stated that the 

marriage between the petitioner and the respondent was solemnized 

on 19-2-13 as per Hindu rites.  On 27-4-13 the respondent Chandana 

Sarmah left her matrimonial house without informing her in-laws. As 

her father-in-law Prabodh Sarmah did not find the respondent so he 

informed her mother. The mother of the respondent informed the 

parents of the petitioner that the respondent was ill and she would 
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be sent back after giving treatment by doctor. On 30-4-13 in the 

morning the respondent came to her matrimonial house and after 

few minutes she left the house. In the evening she again came back 

and started to behave abnormally. Then father of the petitioner 

informed him and the neighbouring people. He came to the house of 

the petitioner. The respondent started shouting and also threatened 

to assault them.  Then he informed the matter to the mother of the 

respondent. Mother of the respondent came and took the respondent 

inside a room. After few minutes she came out an informed him, 

parents of the petitioner and the other neighbour people that the 

respondent was alright after taking medicine and also stated that the 

respondent was under treatment of LGBRIMH, Tezpur for last eight 

years. The mother of the respondent also stated that  the respondent 

had engaged in the such behaviour as she did not take medicine in 

time. The father of the petitioner informed the petitioner about the 

incident and then the petitioner came from Silapathar and contacted 

with mother of the respondent who told him that the respondent had 

been under-going treatment of Dr. Kankan Pathak of LGBRIMH, 

Tezpur since last eight years. The petitioner asked for the documents 

of treatment but she only could provide the registration number. He 

further stated that on 10-5-13 an agreement was executed between 

the father of the petitioner and mother of the respondent wherein 

the mother of the respondent stated that the respondent is a 

mentally ill woman.  

19.   In his cross examination he has stated that he is the 

brother in law of the petitioner. The respondent, in the month of 

March, 2013, went to Silapahar where he was posted and the 

respondent was in her mother‟s house. When the petitioner returned 

during Bihu holidays, the respondent too came back to the house of 

the petitioner.  When he visited the house of the petitioner before 

30-4-14 he did not see any unnatural behaviour of the respondent. 

Apart from what happened on 30-4-13 he does not know anything.   

20.    PW4 Sri Dilip Kumar Nath in his evidence stated that at 

the time of marriage the petitioner was working at Silapathar in the 

Dhemaji  District and the respondent was in the paternal house of 
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the petitioner. He noticed the different behaviour of the respondent 

from which it revealed that the respondent was mentally fit person. 

He also noticed that the respondent misbehaved the parents of the 

petitioner and also roaming hither and thither without permission of 

parents of the petitioner and also entered into shops and behaved 

unnaturally. When he asked the respondent about her behaviour, she 

abused him. On 30-4-13 he noticed that the respondent came to the 

house of the petitioner and hearing hulla he went to the house of the 

petitioner and saw the respondent sometime laughing and something 

raising hulla. Later on, mother of the respondent came and he came 

to know that the respondent is a mentally ill woman and is under-

going treatment at LGBRIMH, Tezpur. On 10-5-13 the mother of the 

respondent and father of the petitioner made a written agreement 

wherein the mother of the respondent admitted that the respondent 

is a mentally ill woman.  

21.    In his cross examination he has stated that he has very 

good relation with the petitioner‟s family and they are his neighbour 

sharing the same boundary. The respondent came to the house of 

the petitioner after marriage on 20-4-14 and she stayed there for two 

months.  During the said period of two months he had seen the 

respondent leave and go from her house without asking any of the 

family members of the petitioner. He saw the same after one month 

of her marriage. He did not witness what the respondent did and 

when. After Bihu too he did not witness any occurrence nor did  he 

witness any unnatural behaviour of the respondent. He further stated 

that Ext.1 was prepared in the tourist lodge. The lawyer had gone to 

the tourist lodge and all had signed on the Ext.1 in the tourist lodge. 

He further stated that on 30-4-14 Deep Bharali took the respondent 

and kept her in her mother‟s house.  He was not present in his house 

on 30-4-14 and did not hear any hulla in the house of the petitioner 

on that day.  

22.    PW5 Dr. Kankan Pathak in his evidence stated that Smti 

Chandana Sarmah was on periodic follow up at LGBRIMH, Tezpur 

intermittently. She relapsed on 25-5-13 and was thus admitted and 

discharged on 26-6-13. He saw her last on 14-1-16. In between she 
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was seen by other doctors at LGBRIMH. Chandana Sarmah was 

suffering from bi-polar mood disorder and was treated for the same. 

Bi polar mood disorder can have two types of symptoms. In manic 

phase the patient is usually cheerful, over talkative, irritable and 

extravagant and in depressive phase the patient becomes depressed, 

withdrawn and usually there is psycho motor retardation. In the case 

of Chandana Sarmah he detected her to be in manic phase during all 

the relapses too she had manic phase.    

23.    A question was put this witness that Smti Chandana 

Sarmah could lead a normal married life and then he replied that it is 

difficult for him to answer the question direction. He can say that 

manic phase/mood disorder has episodic course, that it occurs for 

certain period of time and the rest of the time there is complete 

remission without any symptoms. If the patient in under regular 

medication and follow up, the patient can lead a normal life. On most 

of the follow ups when Chandana Sarma was on regular medication 

she was fully a symptomatic, i.e. totally without any manic 

symptoms. Smti Chandana Sarma had discontinued her medicines 

and therefore there was relapse and she had to be admitted.  With 

treatment she recovered and she was discharged. He further stated 

that Chandana Sarmah did not have symptoms of depressive phase. 

Ext.3, collectively are the copies of the record of the patient file of 

LGBRIMH in respect of Chandana Sarmah remitted to the court 

earlier for the period till before 26-6-15.  

24.    In his cross examination he has stated that there are 

many patient who are leading a completely happy married life 

although they suffer from the disorder being suffered by Chandana 

Sarmah.  If one continues the medication they can lead a normal 

married life, provided they have support from the family as well as 

the society because the condition may be precipitated by many stress 

factors. He stated that such patient can lead a normal married life. 

He further stated that Chandana Sarmah responded to treatment and 

even after relapse she recovered with medication in one month and 

therefore it cannot be said that she is suffering from serious mental 

disorder.  A question was put to this witness by the court that from 
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medical documents of Smti Chandana Sarmah can he say that she 

was unfit for marriage and in reply he stated that Chandana Sarmah 

was not unfit for marriage and in the last follow up too on 14-1-16 

she was fully functional.  

 

25.    DW1 Smti Chandana Sarmah in her evidence stated that 

prior to their marriage she and the petitioner used to go for outing on 

many occasion with due permission from her parents. Prior to 

marriage, as a result of negotiation, the petitioner used to visit 

frequently to her parental home and both of them used to go for 

outing.  She further stated that they went to visit Kaziranga National 

Park on 11-12-12 with permission from her parents and before 

marriage, on 13-1-13 the petitioner came to her parental home and 

took the dinner on the night of „uruka‟.  She further stated that she 

did not behave peculiarly on the night of „phula sajya‟  and he 

petitioner could satisfactorily accomplish sexual intercourse with her. 

She further stated that she never behaved strangely and never arose 

any problem of pleasant sleep nor required medication for 

normalization. She further stated that after the marriage she never 

became sigh/ill nor she was admitted for medication at hospital and 

she was never taken to doctor for any medical check up.  She further 

stated that being a newly married couple she used to call the 

petitioner sometimes to know about his health and day to day life but 

she did not disturb him all the days even in night hours.  She further 

stated that the petitioner came to Tezpur in the month of March, 

2013 and they went to Nameri together and enjoyed the companies 

of each other. She further stated that she never behaved high per 

actively and never attacked the petitioner and never threatened to 

commit suicide. She went to the house of her relative at Dhekiajuli 

and Nagaon along with the petitioner during Bihu holidays.  She 

further stated that without prior permission she never left the 

matrimonial home and while her husband went to his place of work 

at Silapathar he used to keep her in her parental home most of the 

time and so question of enquiry her mother by the parents of the 

petitioner does not arise. She further stated that her mother never 
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informed that she was very much sick and needed medical care and 

attention. She further stated that on 30-4-2013 she was not present 

at the place of alleged occurrence. Her mother never proposed to 

take her to her parental home for her treatment.  She further stated 

that the petitioner and his parents forcibly took signature of her 

mother on blank stamp paper and also on some blank papers by 

perpetrating fraud and coercion and the petitioner might have used 

the same converting those into agreement to suit his purposes in the 

case. She further stated that she was not a person of unsound mind 

and was not incapable of giving a valid consent to the marriage in 

consequences of purported unsoundness of her mind. The petitioner 

has filed the instant petition without any cause or reason to malign 

her and her family members and the petitioner has no ground to 

declare the marriage as nullity.  

26.    In her cross examination he has stated that she and the 

petitioner had met for about 5-6 times before their marriage. After 

their marriage they were together for about 15 days and thereafter 

the petitioner went to join his service. She further stated that she 

had conceived and the foetus got damaged because of medical 

issues.  She did not visit Silapathar. She denied the suggestion that 

she likes to stay away from home and roam about. She further stated 

in her cross that she had consulted the doctors of LGBRIMH. She 

further stated that she was admitted in  LGBRIMH as indoor patient  

from 15-5-13 to 26-6-13, after marriage, as she had been thrown out 

of the house of the petitioner. She further stated in her cross 

examination that since 27-4-13 she has been in the house of her 

parents as she was thrown out of the house of her in-laws. She 

further stated that she started working as Endoscopy Assistant in 

EMM Hospital, Tezpur from September, 2013 till January, 2014.  

 

   ARGUMENT 

 

27.   During argument ld. Counsel for the petitioner has 

submitted that the consent of the petitioner was taken by fraud by 

the respondent and as such it is a fit case for decree of annulment of 
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marriage. In this respect the petitioner has relied on decisions of the 

Hon‟ble Kerala High Court in Govindan Embramthiri V.  V. Sujatha 

Kamalam, Kuniyil Ellam reported in AIR 2017 Kerala 168 , Rita Dey 

(Saha) v. Ashit Kumar Saha,  reported in AIR 2016 Calcutta 261,  

Kala Raman v. Ravi Ranganathan reported in AIR 2015 Calcutta 248, 

Sri Thuleswar Dev Mahanta & Others versus Shri Rremananda Saikia 

& Others reported in 1991(1) Gauhati Law Journal 404 and 

Challamane  Huchha Gowda v. M.R. Tirumala and another reported in 

(2004)1 Supreme Court cases 453.  

 Discussion, Decisions and Reasons for decision 

   

28.    As both the issue No.1 and 2 are co-related and as such I 

took up both the issues simultaneously for discussion and decision.  

 

 

Issue No.1 and Issue No.2 

29.    The main contention of the petitioner is that the petitioner 

was a mentally ill lady and incapable of giving valid consent to a 

marriage in consequences of unsoundness of mind as provided in 

Sec.5 (II)(a) of the Hindu Marriage Act, 1955 and thereby having a 

valid ground as per Sec.12 (1)(b) of the Hindu Marriage Act, 1955 for 

declaration of nullity on the ground of voidable marriage. Before 

analyzing the available oral and documentary evidence on record let 

me go through the relevant provisions of law upon which the whole 

dispute arose. Sec.5 of the Hindu Marriage Act provides the 

conditions for Hindu marriage wherein Sec.5 (II)(a) provides that at 

the time of marriage neither party is incapable of giving a valid 

consent to it in consequences of unsoundness of mind. Similarly in 

Sec.5(II)(b) it was provided that at the time of marriage neither 

party though capable of giving a valid consent has been suffering 

from mental disorder of such kind or such an extent has to be unfit 

for marriage and procreation of children. Sec. 12 of the Act provides 

grounds for decree of nullity on the ground of voidable marriages 

wherein Sec.12(b) provides – one of the ground as – the marriage is 

in contravention of the conditions specified in Clause (II) of Sec.5.  
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30.    Although, the issue was framed specifically mentioning 

about Sec. 5(II)(a) but as per the submissions of the Ld. Counsel 

during argument this court also took up the provisions of Sec.5(II)(b) 

of Hindu Marriage Act, 1955 along with Sec. 12(I)(b) of the Hindu 

Marriage Act, 1955 for ascertaining the legality and validity of the 

consent vis-a-vis the marriage.  

 

31.    Let me appreciate the available evidence on record to 

decide the issue No.1 and 2.  Admittedly, the petitioner and the 

respondent are husband and wife and their marriage was solemnized 

as per Hindu rites on 19-2-13.  PW2 Prabodh Chandra Sarmah, the 

father of the petitioner, has stated in his evidence that after the 

marriage his son, the petitioner went to his place of work at 

Silapathar and during that period the respondent was in excited state 

and she also misbehaved him and his wife. This witness has also 

stated that the respondent was roaming hither and thither and 

without permission purchased articles from shops on credit. He has 

further stated that on 27-4-13 the respondent left their house 

without informing them and she came back on 30-4-13 and after few 

minutes she left their house. He has also stated that the mother of 

the respondent came to their house and told them that the 

respondent was under-going treatment at LGBRIMH, Tezpur since 

last eight years. On making enquiry by his son, the mother of the 

respondent told that the respondent was under-going treatment of 

Dr. Kankan Pathak since eight years. He has also stated that an 

agreement was executed between him and mother of the respondent 

wherein the mother of the respondent admitted that the respondent 

is a mentally ill woman. He has also proved the said agreement as 

Ext.1. During cross examination this witness has stated that in the 

month of February his son, the petitioner and the respondent stayed 

for 6/7 days and again his son, the petitioner came from Silapathar in 

the month of March, 2013 and then also both the petitioner and the 

respondent went to roam about at Dhekiajuli and Nagaon and they 

had not noticed any unnatural behaviour of the respondent during 
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that period. He has also stated that when his son came back from 

Silapathar in April, 2013, all of them went to the house of the 

respondent‟s mother on occasion of Bihu and they too came to their 

house for Bihu. His son, the petitioner went back to Silapathar on   

21-4-13 and till that date no unnatural behaviour of the respondent 

was seen by him. He has further stated that during the period 

respondent residing in their house no such circumstances arose as to 

make them to take the respondent to doctor and so they did not take 

the respondent to doctor. PW3 Deep Bharali has also stated in his 

evidence that on  27-4-13 the respondent left the matrimonial house. 

he has also stated that mother of the respondent and father of the 

petitioner had entered into an agreement on 10-5-13. During cross 

examination he has stated that he has not seen any unnatural 

behaviour of the respondent. He does not know anything apart from 

what happened on 30-4-13. PW4 Dilip Kumar Nath in his evidence 

has stated that the respondent misbehaved the parents of the 

petitioner. On 30-4-13 the respondent came to the house of the 

petitioner and made hulla and later on the mother of the respondent 

came and then he came to know that the respondent is mentally ill 

woman and is under-going treatment at LGBRIMH, Tezpur. He has 

further stated that on 10-5-13 the mother of the respondent and 

father of the petitioner made a written agreement wherein the 

mother of the respondent admitted that the respondent is a mentally 

ill woman. During cross examination he has stated that on 30-4-14 

he did not hear any hulla in the house of the petitioner as he was not 

present. The petitioner, as PW1, has stated in his evidence 

supporting the contention of the petition. He has stated that on 12-4-

13 when he came back due to Bihu he found the respondent became 

hyperactive and one occasion she went to attack the petitioner and 

thereafter threatened to commit suicide. He has further stated that 

on being enquired the mother of the respondent told the family 

members of the petitioner that the respondent was undergoing 

treatment of doctor of LGBRIMH, Tezpur for last eight years. He has 

also proved the agreement, the Ext.1 which was executed between 

his father and Smti Rita Sarmah, the mother of the respondent. He 
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has also stated that he tried to collect information from LGBRIMH, 

Tezpur but the doctor has not furnished the said information rather 

the Public Information Officer of LGBRIMH, Tezpur replied to the RTI 

query vide Ext.2 that they cannot disclose the information of mentally 

ill person. The cross examination portion of the PW1 is contradictory 

to his version given in examination in chief. Although he has stated in 

his examination in chief that on 12-4-13 the respondent tried to 

assault him and threatened to commit suicide but in cross 

examination he has stated that till the time of Bihu i.e. April, 2013 he 

did not find any unnatural behaviour of the respondent except that 

she used to talk a lot. He has also specifically stated in his cross 

examination that he never took the respondent to any doctor till           

30-4-14 and no such occasion had arisen for which he would have 

got an indication that he needed to take the respondent to doctor. 

He has further stated that the respondent is working at Potential 

Coaching Medical and Engineering of Bansal Group at Tezpur as 

Counsellor.  

 

32.    Before going to discuss the medical evidence, let me 

appreciate the evidence of the respondent as DW1. Respondent Smti 

Chandana Sarmah as DW1 has denied of having unsoundness of 

mind and also denied other allegations levelled against her by the 

petitioner and his family members. She has also stated that even 

prior to the marriage she and the petitioner with permission from her 

parents went to Kaziranga. She has also stated that in the month of 

March she and the petitioner went to Nameri. She has also stated 

that both, during Bihu holidays went to Dhekiajuli and Nagaon to visit 

their relatives. She has also stated that she never left the house of 

the petitioner without permission. She has denied having her 

presence at the house of the petitioner on 30-4-13. During cross 

examination she has stated that she and the petitioner made 5/6 

times before their marriage. She further stated that she was admitted 

in LGBRIMH, Tezpur as indoor patient from 15-5-13 to 26-6-13. She 

has also stated that she worked as Endoscopy Assistant in EMM 

Hospital, Tezpur from September, 2013 till January, 2014.   
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33.    Let me now discuss the evidence of PW5 Dr. Kankan 

Pathak. PW5 Kankan Pathak has stated in his evidence that 

respondent Chandana Sarmah was  on periodic follow up at 

LGBRIMH, Tezpur intermittently and she relapsed on 25-5-13 and 

was thus admitted and  discharged on 26-6-13. He saw her last on  

14-1-16 and in between she was seen by other doctors at LGBRIMH. 

Chandana Sarmah was suffering from bi-polar mood disorder and 

was treated for the same. Bi polar mood disorder can have two types 

of symptoms. In manic phase the patient is usually cheerful, over 

talkative, irritable and extravagant and in depressive phase the 

patient becomes depressed, withdrawn and usually there is psycho 

motor retardation. In the case of Chandana Sarmah he detected her 

to be in manic phase during all the relapses too she had manic 

phase. To query he stated that if the patient in under regular 

medication and follow up, the patient can lead a normal life. He has 

also stated that on most of the follow up  when Chandana Sarmah 

was on regular medication she was fully a symptomatic i.e. totally 

without any manic symptoms. Smti Chandana Sarma had 

discontinued her medicines and therefore there was relapse and she 

had to be admitted.  With treatment she recovered and she was 

discharged. He has specifically stated that Chandana Sarmah did not 

have symptoms of depressive phase. During his cross examination he 

has stated that there are many patient who are leading a completely 

happy married life although they suffer from the disorder being 

suffered by Chandana Sarmah.  If one continues the medication they 

can lead a normal married life, provided they have support from the 

family as well as the society because the condition may be 

precipitated by many stress factors. He stated that such patient can 

lead a normal married life. He further stated that Chandana Sarmah 

responded to treatment and even after relapse she recovered with 

medication in one month and therefore it cannot be said that she is 

suffering from serious mental disorder. On query he has stated that 

from medical documents of Smti Chandana Sarmah can he say that 

she was unfit for marriage and in reply he stated that Chandana 
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Sarmah was not unfit for marriage and in the last follow up too on 

14-1-16 she was fully functional.  

 

34.    From the above evidence we find that PW2 Prabodh 

Chandra Sarmah, PW3 Deep Bharali, PW4 Dilip Kr. Nath have not 

stated about any abnormal behaviour of the respondent during her 

stay in the house of the petitioner till 27-4-13. Although PW1, the 

petitioner has stated on one occasion that on 12-4-13 the respondent 

behaved abnormally and tried to commit suicide but during his cross 

examination itself he has stated that he never took the respondent to 

doctor as no occasion arose regarding any unnatural situation for 

taking the respondent to doctor. Moving hither and thither and or 

purchasing some household goods on credit is quite a different issue 

and the same cannot be entangled with allegation of mental illness of 

the respondent. It is believable proposition that when the husband is 

working in a separate district certainly the wife may have to purchase 

some goods on credit from shop and that cannot be a ground or 

supporting ground for nullity of marriage.  

 

35.                        From the evidence of doctor, the PW5 it is found that 

the respondent may have suffered some mental problem but the 

same is of manic phase or not in depressive phase. The doctor has 

specifically stated that the respondent did not have symptoms of 

depressive phase. It is also stated by the doctor that it cannot be 

said that she was suffering from serious mental disorder. A question 

was put to the doctor by the court that from medical documents of 

Chandana Sarmah can he say that she was unfit for marriage and in 

reply he stated that Chandana Sarmah was not unfit for marriage 

and in the last follow up too on 14-1-16 she was fully functional.  

36.          From the evidence on record it is found that the 

available oral and documentary evidence are totally insufficient to 

prove that the respondent Chandana Sarmah, on the date of 

marriage, was suffering from unsoundness of mind or mentally 

disorder to such an extent as to giving valid consent or as to be unfit 

for marriage and procreation of children.  
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37.           In view of the above position, I do not find any 

reason to believe the evidence of PW1 Kishore Sarmah, PW2 Prabodh 

Chandra Sarmah, PW3 Deep Bharali and  PW4 Dilip Kr. Nath.  

38.           That apart, although the witnesses of the petitioner 

have stated that PW2 Prabodh Sarmah had entered into an 

agreement with mother of the respondent vide Ext.1 wherein it is 

alleged that the mother of the respondent admitted that the 

respondent was suffering from mental illness for last eight years but 

it also reveals that the said agreement was neither executed by the 

respondent and the petitioner nor they were shown as witnesses and 

as such the agreement,  even if executed between the father of the 

petitioner and mother of the respondent, is not binding upon the 

respondent. 

39.            After going through the medical documents and the 

evidence of the doctor, the PW5, I do not find any ground to 

disbelieve the version of the doctor, the PW5, and the defence has 

also failed to rebut his evidence rather his evidence remains 

unrebutted as he has specifically and categorically stated in  his cross 

examination that the illness of the respondent is not a serious one 

and she can lead normal life and she is not unfit for marriage.  That 

apart, the evidence to the effect that the respondent is an educated 

lady and has been working till the date of adducing evidence remains 

unrebutted, which also shows her mental fitness.  

40.    After going through the decisions, as referred to above, 

submitted by the petitioner‟s side, I am of the humble opinion that 

the petitioner is not entitled to any benefit out of the above 

judgments under the context of the instant case.    

41.    Therefore, I have come to the conclusion that it is not 

proved that the respondent was incapable of giving consent of 

marriage with the petitioner in consequences of any unsoundness of 

mind. It is also not proved that at the time of giving consent for 

marriage the respondent was in such a mental disorder as to the 

unfit for marriage. In view of the above discussion, I hold and 

decided issue No.1 and 2 in negative and against the petitioner.  
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      Issue  No.3  

 

42.   From the evidence of DW1, the respondent it reveals that 

the respondent and the petitioner met several occasions prior to their 

marriage and they together even visited various other places prior to 

the marriage. From the evidence of the petitioner himself it reveals 

that he has not found any abnormality of behaviour of the 

respondent till April, 2013. The available evidence on record are 

totally insufficient to prove that the respondent had obtained the 

petitioner‟s consent by playing any fraud. As the allegation of playing 

fraud is brought by the petitioner and as such burden lies upon the 

petitioner to prove the same and in the instant case the petitioner 

has failed to prove the same. Therefore, I hold that no fraud is 

played by the respondent to the petitioner to obtain the consent of 

the petitioner for marriage. This issue is also decided in negative and 

against the petitioner.  

 Issue No.4 and 5 

         

43.    In view of the above discussion and decision of Issue 

No.1,2 and 3, as discussed above, I hold that the petitioner is not 

entitled to decree of annulment of marriage, as prayed for. He is also 

not entitled to get any relief in this case.  

  

O  R  D  E  R 

     

44.     In the result, suit  of the petitioner is dismissed on 

contest 

45.      Prepare decree accordingly. 

46.      The parties shall bear their own cost.     

47.                  This suit is disposed of accordingly.  

48.              Given under my hand and seal of this court on this 20th 

day of January, 2018.        

 
    ( D. Ullah ) 

                      Additional District Judge, 
                           Sonitpur :: Tezpur  


